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Renewing and Participating Institutions

All references in this document to “State Agency” shall mean the Delaware Department of
Education (DDOE). Deadlines will be strictly observed.

Appeal Procedures

In accordance with 7 CFR § 226.6, each State agency shall establish an appeal procedure to be
followed by an institution, a responsible principal, or a responsible individual.

7 CFR § 226.6

(2) Denial of a renewing institution's application—(i) General. If a renewing institution's
application does not meet all of the requirements in paragraph (b) of this section and in
§§226.15(b) and 226.16(b), the State agency must deny the application. If, in reviewing a
renewing institution's application, the State agency determines that the institution has
committed one or more serious deficiency listed in paragraph (c)(2)(ii) of this section, the State
agency must initiate action to deny the renewing institution's application and initiate action to
disqualify the renewing institution and the responsible principals and responsible individuals.

(ii) List of serious deficiencies for renewing institutions. The list of serious deficiencies is not
identical for each category of institution (new, renewing, participating) because the type of
information likely to be available to the State agency is different, depending on whether the State
agency is reviewing a new or renewing institution's application or is conducting a review of a
participating institution. Serious deficiencies for renewing institutions are:

(A) Submission of false information on the institution's application, including but not limited
to a determination that the institution has concealed a conviction for any activity that occurred
during the past seven years and that indicates a lack of business integrity. A lack of business
integrity includes fraud, antitrust violations, embezzlement, theft, forgery, bribery, falsification
or destruction of records, making false statements, receiving stolen property, making false
claims, obstruction of justice, or any other activity indicating a lack of business integrity as
defined by the State agency;

(B) Failure to operate the Program in conformance with the performance standards set forth
in paragraphs (b)(1)(xviii) and (b)(2)(vii) of this section;
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(C) Failure to comply with the bid procedures and contract requirements of applicable
Federal procurement regulations;

(D) Use of a food service management company that is in violation of health codes;

(E) Failure by a sponsoring organization of day care homes to properly classify day care
homes as tier | or tier Il in accordance with §226.15(f);

(F) Failure by a sponsoring organization to properly train or monitor sponsored facilities in
accordance with §226.16(d);

(G) Failure to perform any of the other financial and administrative responsibilities required
by this part;

(H) Failure to properly implement and administer the day care home termination and
administrative review provisions set forth at paragraph (l) of this section and §226.16(l); or

(I) Any other action affecting the institution's ability to administer the Program in
accordance with Program requirements.

(iii) Serious deficiency notification procedures for renewing institutions. If the State agency
determines that a renewing institution has committed one or more serious deficiency listed in
paragraph (c)(2)(ii) of this section, the State agency must use the following procedures to provide
the institution and the responsible principals and responsible individuals notice of the serious
deficiency(ies) and an opportunity to take corrective action.

(A) Notice of serious deficiency. The State agency must notify the institution's executive
director and chairman of the board of directors that the institution has been determined to be
seriously deficient. The notice must identify the responsible principals and responsible individuals
and must be sent to those persons as well. The State agency may specify in the notice different
corrective action, and time periods for completing the corrective action, for the institution and
the responsible principals and responsible individuals. At the same time the notice is issued, the
State agency must add the institution to the State agency list, along with the basis for the serious
deficiency determination, and provide a copy of the notice to the appropriate FNSRO. The notice
must also specify:

(1) The serious deficiency(ies);
(2) The actions to be taken to correct the serious deficiency(ies);

(3) The time allotted to correct the serious deficiency(ies) in accordance with paragraph
(c)(4) of this section;

(4) That the serious deficiency determination is not subject to administrative review.
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(5) That failure to fully and permanently correct the serious deficiency(ies) within the
allotted time will result in the State agency's denial of the institution's application, the proposed
termination of the institution's agreement and the proposed disqualification of the institution
and the responsible principals and responsible individuals;

(6) That the institution's voluntary termination of its agreement with the State agency after
having been notified that it is seriously deficient will still result in the institution's formal
termination by the State agency and placement of the institution and its responsible principals
and responsible individuals on the National disqualified list; and

(7) That, if the State agency does not possess the date of birth for any individual named as
a “responsible principal or individual” in the serious deficiency notice, the submission of that
person's date of birth is a condition of corrective action for the institution and/or individual.

(B) Successful corrective action. (1) If corrective action has been taken to fully and
permanently correct the serious deficiency(ies) within the allotted time and to the State agency's
satisfaction, the State agency must:

(/) Notify the institution's executive director and chairman of the board of directors, and the
responsible principals and responsible individuals, that the State agency has temporarily defer its
serious deficiency determination; and

(ii) Offer the renewing institution the opportunity to resubmit its application. If the renewing
institution resubmits its application, the State agency must complete its review of the application
within 30 days after receiving a complete and correct application.

(2) If corrective action is complete for the institution but not for all of the responsible
principals and responsible individuals (or vice versa), the State agency must:

(/) Continue with the actions (as set forth in paragraph (c)(2)(iii)(C) of this section) against
the remaining parties;

(i) At the same time the notice is issued, the State agency must also update the State agency
list to indicate that the serious deficiency(ies) has(ve) been corrected and provide a copy of the
notice to the appropriate FNSRO; and

(iii) 1f the renewing institution has corrected the serious deficiency(ies), offer it the
opportunity to resubmit its application. If the renewing institution resubmits its application, the
State agency must complete its review of the application within 30 days after receiving a
complete and correct application.

(3) If the State agency initially determines that the institution's corrective action is complete,
but later determines that the serious deficiency(ies) have recurred, the state agency must move
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immediately to issue a notice of intent to terminate and disqualify the institution, in accordance
with paragraph (c)(2)(iii)(C) of this section.

(C) Application denial and proposed disqualification. If timely corrective action is not taken
to fully and permanently correct the serious deficiency(ies), the State agency must notify the
institution's executive director and chairman of the board of directors, and the responsible
principals and responsible individuals, that the institution's application has been denied. At the
same time the notice is issued, the State agency must update the State agency list and provide a
copy of the notice to the appropriate FNSRO. The notice must also specify:

(1) That the institution's application has been denied and the State agency is proposing to
terminate the institution's agreement and to disqualify the institution and the responsible
principals and responsible individuals;

(2) The basis for the actions;

(3) That, if the institution voluntarily terminates its agreement after receiving the notice of
the proposed termination, the institution and the responsible principals and responsible
individuals will be disqualified;

(4) The procedures for seeking an administrative review (in accordance with paragraph (k)
of this section) of the application denial and proposed disqualifications; and

(5) That the institution may continue to participate in the Program and receive Program
reimbursement for eligible meals served and allowable administrative costs incurred until its
administrative review is completed.

(D) Agreement termination and disqualification. When the time for requesting an
administrative review expires or when the administrative review official upholds the State
agency's denial of the institution's application, the proposed termination, and the proposed
disqualifications, the State agency must:

(1) Notify the institution's executive director and chairman of the board of directors, and
the responsible principals and responsible individuals, that the agreement has been terminated
and that the institution and the responsible principals and responsible individuals have been
disqualified;

(2) Update the State agency list at the time such notice is issued; and

(3) Provide a copy of the notice and the mailing address and date of birth for each
responsible principal and responsible individual to the appropriate FNSRO.

(3) Termination of a participating institution's agreement. (i) General. If the State agency
holds an agreement with an institution operating in more than one State that has been
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disqualified from the Program by another State agency and placed on the National disqualified
list, the State agency must terminate the institution's agreement effective no later than 45 days
of the date of the institution's disqualification by the other State agency. At the same time the
notice of termination is issued, the State agency must add the institution to the State agency list
and indicate that the institution's agreement has been terminated and provide a copy of the
notice to the appropriate FNSRO. If the State agency determines that a participating institution
has committed one or more serious deficiency listed in paragraph (c)(3)(ii) of this section, the
State agency must initiate action to terminate the agreement of a participating institution and
initiate action to disqualify the institution and any responsible principals and responsible
individuals.

(ii) List of serious deficiencies for participating institutions. The list of serious deficiencies is
not identical for each category of institution (new, renewing, participating) because the type of
information likely to be available to the State agency is different, depending on whether the State
agency is reviewing a new or renewing institution's application or is conducting a review of a
participating institution. Serious deficiencies for participating institutions are:

(A) Submission of false information on the institution's application, including but not limited
to a determination that the institution has concealed a conviction for any activity that occurred
during the past seven years and that indicates a lack of business integrity. A lack of business
integrity includes fraud, antitrust violations, embezzlement, theft, forgery, bribery, falsification
or destruction of records, making false statements, receiving stolen property, making false
claims, obstruction of justice, or any other activity indicating a lack of business integrity as
defined by the State agency;

(B) Permitting an individual who is on the National disqualified list to serve in a principal
capacity with the institution or, if a sponsoring organization, permitting such an individual to

serve as a principal in a sponsored center or as a day care home;

(C) Failure to operate the Program in conformance with the performance standards set forth
in paragraphs (b)(1)(xviii) and (b)(2)(vii) of this section;

(D) Failure to comply with the bid procedures and contract requirements of applicable
Federal procurement regulations;

(E) Failure to return to the State agency any advance payments that exceeded the amount
earned for serving eligible meals, or failure to return disallowed start-up or expansion payments;

(F) Failure to maintain adequate records;
(G) Failure to adjust meal orders to conform to variations in the number of participants;

(H) Claiming reimbursement for meals not served to participants;
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(I) Claiming reimbursement for a significant number of meals that do not meet Program
requirements;

(J) Use of a food service management company that is in violation of health codes;

(K) Failure of a sponsoring organization to disburse payments to its facilities in accordance
with the regulations at §226.16(g) and (h) or in accordance with its management plan;

(L) Claiming reimbursement for meals served by a for-profit child care center or a for-profit
outside-school-hours care center during a calendar month in which less than 25 percent of the
children in care (enrolled or licensed capacity, whichever is less) were eligible for free or reduced-
price meals or were title XX beneficiaries;

(M) Claiming reimbursement for meals served by a for-profit adult day care center during a
calendar month in which less than 25 percent of its enrolled adult participants were title XIX or
title XX beneficiaries;

(N) Failure by a sponsoring organization of day care homes to properly classify day care
homes as tier | or tier Il in accordance with §226.15(f);

(O) Failure by a sponsoring organization to properly train or monitor sponsored facilities in
accordance with §226.16(d);

(P) Use of day care home funds by a sponsoring organization to pay for the sponsoring
organization's administrative expenses;

(Q) Failure to perform any of the other financial and administrative responsibilities required
by this part;

(R) Failure to properly implement and administer the day care home termination and
administrative review provisions set forth at paragraph (l) of this section and §226.16(l);

(S) The fact the institution or any of the institution's principals have been declared ineligible
for any other publicly funded program by reason of violating that program's requirements.
However, this prohibition does not apply if the institution or the principal has been fully
reinstated in, or is now eligible to participate in, that program, including the payment of any
debts owed;

(T) Conviction of the institution or any of its principals for any activity that occurred during
the past seven years and that indicates a lack of business integrity. A lack of business integrity
includes fraud, antitrust violations, embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, receiving stolen property, making false claims,
obstruction of justice, or any other activity indicating a lack of business integrity as defined by
the State agency; or
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(U) Any other action affecting the institution's ability to administer the Program in
accordance with Program requirements.

(iii) Serious deficiency notification procedures for participating institutions. If the State
agency determines that a participating institution has committed one or more serious deficiency
listed in paragraph (c)(3)(ii) of this section, the State agency must use the following procedures
to provide the institution and the responsible principals and responsible individuals notice of the
serious deficiency(ies) and an opportunity to take corrective action. However, if the serious
deficiency(ies) constitutes an imminent threat to the health or safety of participants, or the
institution has engaged in activities that threaten the public health or safety, the State agency
must follow the procedures in paragraph (c)(5)(i) of this section instead of the procedures below.
Further, if the serious deficiency is the submission of a false or fraudulent claim, in addition to
the procedures below, the State agency may suspend the institution's participation in accordance
with paragraph (c)(5)(ii) of this section.

(A) Notice of serious deficiency. The State agency must notify the institution's executive
director and chairman of the board of directors that the institution has been determined
seriously deficient. The notice must identify the responsible principals and responsible individuals
and must be sent to those persons as well. The State agency may specify in the notice different
corrective action and time periods for completing the corrective action for the institution and the
responsible principals and responsible individuals. At the same time the notice is issued, the State
agency must add the institution to the State agency list, along with the basis for the serious
deficiency determination, and provide a copy of the notice to the appropriate FNSRO. The notice
must also specify:

(1) The serious deficiency(ies);
(2) The actions to be taken to correct the serious deficiency(ies);

(3) The time allotted to correct the serious deficiency(ies) in accordance with paragraph
(c)(4) of this section;

(4) That the serious deficiency determination is not subject to administrative review.

(5) That failure to fully and permanently correct the serious deficiency(ies) within the
allotted time will result in the State agency's proposed termination of the institution's agreement
and the proposed disqualification of the institution and the responsible principals and
responsible individuals;

(6) That the institution's voluntary termination of its agreement with the State agency after
having been notified that it is seriously deficient will still result in the instituion's formal
termination by the State agency and placement of the institution and its responsible principals
and responsible individuals on the National disqualified list; and

THE DELAWARE DEPARTMENT OF EDUCATION IS AN EQUAL OPPORTUNITY EMPLOYER. IT DOES NOT DISCRIMINATE ON THE BASIS OF RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX, SEXUAL
ORIENTATION, GENDER IDENTITY, MARITAL STATUS, DISABILITY, AGE, GENETIC INFORMATION, OR VETERAN’S STATUS IN EMPLOYMENT, OR ITS PROGRAMS AND ACTIVITIES.



(7) That, if the State agency does not possess the date of birth for any individual named as
a “responsible principal or individual” in the serious deficiency notice, the submission of that
person's date of birth is a condition of corrective action for the institution and/or individual.

(B) Successful corrective action. (1) If corrective action has been taken to fully and
permanently correct the serious deficiency(ies) within the allotted time and to the State agency's
satisfaction, the State agency must:

(/) Notify the institution's executive director and chairman of the board of directors, and the
responsible principals and responsible individuals, that the State agency has temporarily defer its
serious deficiency determination; and

(if) Offer the renewing institution the opportunity to resubmit its application. If the
participating institution resubmits its application, the State agency must complete its review of
the application within 30 days after receiving a complete and correct application.

(2) If corrective action is complete for the institution but not for all of the responsible
principals and responsible individuals (or vice versa), the State agency must:

(/) Continue with the actions (as set forth in paragraph (c)(3)(iii)(C) of this section) against
the remaining parties;

(i) At the same time the notice is issued, the State agency must also update the State agency
list to indicate that the serious deficiency(ies) has(ve) been corrected and provide a copy of the
notice to the appropriate FNSRO; and

(iii) 1f the renewing institution has corrected the serious deficiency(ies), offer it the
opportunity to resubmit its application. If the participating institution resubmits its application,
the State agency must complete its review of the application within 30 days after receiving a
complete and correct application.

(3) If the State agency initially determines that the institution's corrective action is complete,
but later determines that the serious deficiency(ies) has recurred, the State agency must move
immediately to issue a notice of intent to terminate and disqualify the institution, in accordance
with paragraph (c)(1)(iii)(C) of this section.

(C) Proposed termination and proposed disqualification. If timely corrective action is not
taken to fully and permanently correct the serious deficiency(ies), the State agency must notify
the institution's executive director and chairman of the board of directors, and the responsible
principals and responsible individuals, that the State agency is proposing to terminate the
institution's agreement and to disqualify the institution and the responsible principals and
responsible individuals. At the same time the notice is issued, the State agency must also update
the State agency list and provide a copy of the notice to the appropriate FNSRO. The notice must
also specify:
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(1) That the State agency is proposing to terminate the institution's agreement and to
disqualify the institution and the responsible principals and responsible individuals;

(2) The basis for the actions;

(3) That, if the institution voluntarily terminates its agreement after receiving the notice of
proposed termination, the institution and the responsible principals and responsible individuals
will be disqualified.

(4) The procedures for seeking an administrative review (in accordance with paragraph (k)
of this section) of the application denial and proposed disqualifications; and

(5) That, unless participation has been suspended, the institution may continue to
participate and receive Program reimbursement for eligible meals served and allowable
administrative costs incurred until its administrative review is completed.

(D) Program payments and extended agreement. If the participating institution must renew
its application, or its agreement expires, before the end of the time allotted for corrective action
and/or the conclusion of any administrative review requested by the participating institution:

(1) The State agency must temporarily extend its current agreement with the participating
institution and continue to pay any valid unpaid claims for reimbursement for eligible meals
served and allowable administrative expenses incurred; and

(2) During this period, the State agency may base administrative payments to the institution
on the institution's previous approved budget, or may base administrative payments to the
institution on the budget submitted by the institution as part of its renewal application; and

(3) The actions set forth in paragraphs (c)(3)(iii)(D)(1) and (c)(3)(iii)(D)(2) of this section must
be taken either until the serious deficiency(ies) is corrected or until the institution's agreement
is terminated, including the period of any administrative review;

(E) Agreement termination and disqualification. When the time for requesting an
administrative review expires or when the administrative review official upholds the State
agency's proposed termination and disqualifications, the State agency must:

(1) Notify the institution's executive director and chairman of the board of directors, and
the responsible principals and responsible individuals, that the institution's agreement has been
terminated and that the institution and the responsible principals and responsible individuals
have been disqualified;

(2) Update the State agency list at the time such notice is issued; and
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(3) Provide a copy of the notice and the mailing address and date of birth for each
responsible principal and responsible individual to the appropriate FNSRO.

(4) Corrective action timeframes—(i) General. Except as noted in this paragraph (c)(4), the
State agency is prohibited from allowing more than 90 days for corrective action from the date
the institution receives the serious deficiency notice.

(ii) Unlawful practices. If the State agency determines that the institution has engaged in
unlawful practices, submitted false or fraudulent claims or other information to the State agency,
or been convicted of or concealed a criminal background, the State agency is prohibited from
allowing more than 30 days for corrective action.

(iii) Long-term changes. For serious deficiencies requiring the long-term revision of
management systems or processes, the State agency may permit more than 90 days to complete
the corrective action as long as a corrective action plan is submitted to and approved by the State
agency within 90 days (or such shorter deadline as the State agency may establish). The
corrective action must include milestones and a definite completion date that the State agency
will monitor. The determination of serious deficiency will remain in effect until the State agency
determines that the serious deficiency(ies) has(ve) been fully and permanently corrected within
the allotted time.

(5) Suspension of an institution's participation. A State agency is prohibited from suspending
an institution's participation (including all Program payments) except for the reasons set forth in
this paragraph (c)(5).

(i) Public health or safety—(A) General. If State or local health or licensing officials have cited
an institution for serious health or safety violations, the State agency must immediately suspend
the institution's Program participation, initiate action to terminate the institution's agreement,
and initiate action to disqualify the institution and the responsible principals and responsible
individuals prior to any formal action to revoke the institution's licensure or approval. If the State
agency determines that there is an imminent threat to the health or safety of participants at an
institution, or that the institution has engaged in activities that threaten the public health or
safety, the State agency must immediately notify the appropriate State or local licensing and
health authorities and take action that is consistent with the recommendations and requirements
of those authorities. An imminent threat to the health or safety of participants and engaging in
activities that threaten the public health or safety constitute serious deficiencies; however, the
State agency must use the procedures in this paragraph (c)(5)(i) (instead of the procedures in
paragraph (c)(3) of this section) to provide the institution notice of the suspension of
participation, serious deficiency, proposed termination of the institution's agreement, and
proposed disqualification of the responsible principals and responsible individuals.

(B) Notice of suspension, serious deficiency, proposed termination, and proposed
disqualification. The State agency must notify the institution's executive director and chairman
of the board of directors that the institution's participation (including Program payments) has
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been suspended, that the institution has been determined to be seriously deficient, and that the
State agency proposes to terminate the institution's agreement and to disqualify the institution
and the responsible principals and responsible individuals. The notice must also identify the
responsible principals and responsible individuals and must be sent to those persons as well. At
the same time this notice is sent, the State agency must add the institution and the responsible
principals and responsible individuals to the State agency list, along with the basis for the serious
deficiency determination and provide a copy of the notice to the appropriate FNSRO. The notice
must also specify:

(1) That the State agency is suspending the institution's participation (including Program
payments), proposing to terminate the institution's agreement, and proposing to disqualify the
institution and the responsible principals and responsible individuals;

(2) The serious deficiency(ies);

(3) That, if the institution voluntary terminates its agreement with the State agency after
having been notified of the proposed termination, the institution and the responsible principals
and responsible individuals will be disqualified;

(4) That the serious deficiency determination is not subject to administrative review;

(5) The procedures for seeking an administrative review (consistent with paragraph (k) of
this section) of the suspension, proposed termination, and proposed disqualifications; and

(6) That, if the administrative review official overturns the suspension, the institution may
claim reimbursement for eligible meals served and allowable administrative costs incurred during
the suspension period.

(C) Agreement termination and disqualification. When the time for requesting an
administrative review expires or when the administrative review official upholds the State
agency's proposed termination and disqualifications, the State agency must:

(1) Notify the institution's executive director and chairman of the board of directors, and
the responsible principals and responsible individuals, that the institution's agreement has been
terminated and that the institution and the responsible principals and responsible individuals
have been disqualified;

(2) Update the State agency list at the time such notice is issued; and

(3) Provide a copy of the notice and the mailing address and date of birth for each
responsible principal and responsible individual to the appropriate FNSRO.

(D) Program payments. The State agency is prohibited from paying any claims for
reimbursement from a suspended institution. However, if the suspended institution prevails in

THE DELAWARE DEPARTMENT OF EDUCATION IS AN EQUAL OPPORTUNITY EMPLOYER. IT DOES NOT DISCRIMINATE ON THE BASIS OF RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX, SEXUAL
ORIENTATION, GENDER IDENTITY, MARITAL STATUS, DISABILITY, AGE, GENETIC INFORMATION, OR VETERAN’S STATUS IN EMPLOYMENT, OR ITS PROGRAMS AND ACTIVITIES.



the administrative review of the proposed termination, the State agency must pay any claims for
reimbursement for eligible meals served and allowable administrative costs incurred during the
suspension period.

(ii) False or fraudulent claims—(A) General. If the State agency determines that an institution
has knowingly submitted a false or fraudulent claim, the State agency may initiate action to
suspend the institution's participation and must initiate action to terminate the institution's
agreement and initiate action to disqualify the institution and the responsible principals and
responsible individuals (in accordance with paragraph (c)(3) of this section). The submission of a
false or fraudulent claim constitutes a serious deficiency as set forth in paragraph (c)(3)(ii) of this
section, which lists serious deficiencies for participating institutions. If the State agency wishes
to suspend the institution's participation, it must use the following procedures to issue the notice
of proposed suspension of participation at the same time it issues the serious deficiency notice,
which must include the information described in paragraph (c)(3)(iii)(A) of this section.

(B) Proposed suspension of participation. If the State agency decides to propose to suspend
an institution's participation due to the institution's submission of a false or fraudulent claim, it
must notify the institution's executive director and chairman of the board of directors that the
State agency intends to suspend the institution's participation (including all Program payments)
unless the institution requests a review of the proposed suspension. At the same time the notice
is issued, the State agency must also update the State agency list and provide a copy of the notice
to the appropriate FNSRO. The notice must identify the responsible principals and responsible
individuals and must be sent to those persons as well. The notice must also specify:

(1) That the State agency is proposing to suspend the institution's participation;

(2) That the proposed suspension is based on the institution's submission of a false or
fraudulent claim, as described in the serious deficiency notice;

(3) The effective date of the suspension (which may be no earlier than 10 days after the
institution receives the suspension notice);

(4) The name, address and telephone number of the suspension review official who will
conduct the suspension review; and

(5) That if the institution wishes to have a suspension review, it must request a review and
submit to the suspension review official written documentation opposing the proposed
suspension within 10 days of the institution's receipt of the notice.

(C) Suspension review. If the institution requests a review of the State agency's proposed
suspension of participation, the suspension review must be heard by a suspension review official
who must:
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(1) Be an independent and impartial person other than, and not accountable to, any person
involved in the decision to initiate suspension proceedings;

(2) Immediately notify the State agency that the institution has contested the proposed
suspension and must obtain from the State agency its notice of proposed suspension of
participation, along with all supporting documentation; and

(3) Render a decision on suspension of participation within 10 days of the deadline for
receiving the institution's documentation opposing the proposed suspension.

(D) Suspension review decision. If the suspension review official determines that the State
agency's proposed suspension is not appropriate, the State agency is prohibited from suspending
participation. If the suspension review official determines, based on a preponderance of the
evidence, that the State agency's action was appropriate, the State agency must suspend the
institution's participation (including all Program payments), effective on the date of the
suspension review decision. The State agency must notify the institution's executive director and
chairman of the board of directors, and the responsible principals and responsible individuals,
that the institution's participation has been suspended. At the same time the notice is issued, the
State agency must also update the State agency list and provide a copy of the notice to the
appropriate FNSRO. The notice must also specify:

(1) That the State agency is suspending the institution's participation (including Program
payments);

(2) The effective date of the suspension (the date of the suspension review decision);

(3) The procedures for seeking an administrative review (in accordance with paragraph (k)
of this section) of the suspension; and

(4) That if the administrative review official overturns the suspension, the institution may
claim reimbursement for eligible meals served and allowable administrative costs incurred during
the suspension period.

(E) Program payments. A State agency is prohibited from paying any claims for
reimbursement submitted by a suspended institution. However, if the institution suspended for
the submission of false or fraudulent claims is a sponsoring organization, the State agency must
ensure that sponsored facilities continue to receive reimbursement for eligible meals served
during the suspension period. If the suspended institution prevails in the administrative review
of the proposed termination, the State agency must pay any valid unpaid claims for
reimbursement for eligible meals served and allowable administrative costs incurred during the
suspension period.

(F) Maximum time for suspension. Under no circumstances may the suspension of
participation remain in effect for more than 120 days following the suspension review decision.
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(6) FNS determination of serious deficiency—(i) General. FNS may determine independently
that a participating institution has committed one or more serious deficiency listed in paragraph
(c)(3)(ii) of this section, which lists serious deficiencies for participating institutions.

(ii) Serious deficiency notification procedures. If FNS determines that an institution has
committed one or more serious deficiency listed in paragraph (c)(3)(ii) of this section (the list of
serious deficiencies for participating institutions), FNS will use the following procedures to
provide the institution and the responsible principals and responsible individuals with notice of
the serious deficiency(ies) and an opportunity to take corrective action.

(A) Notice of serious deficiency. FNS will notify the institution's executive director and
chairman of the board of directors that the institution has been found to be seriously deficient.
The notice will identify the responsible principals and responsible individuals and will be sent to
them as well. FNS may specify in the notice different corrective action and time periods for
completing the corrective action, for the institution and the responsible principals and
responsible individuals. The notice will also specify:

(1) The serious deficiency(ies);
(2) The actions to be taken to correct the serious deficiency(ies);

(3) The time allotted to correct the serious deficiency(ies) in accordance with paragraph
(c)(4) of this section;

(4) That failure to fully and permanently correct the serious deficiency(ies) within the
allotted time, or the institution's voluntary termination of its agreement(s) with any State agency
after having been notified that it is seriously deficient, will result in the proposed disqualification
of the institution and the responsible principals and responsible individuals and the termination
of its agreement(s) with all State agencies; and

(5) That the serious deficiency determination is not subject to administrative review.

(B) Suspension of participation. If FNS determines that there is an imminent threat to the
health or safety of participants at an institution, or that the institution has engaged in activities
that threaten the public health or safety, any State agency that holds an agreement with the
institution must suspend the participation of the institution. If FNS determines that the institution
has submitted a false or fraudulent claim, it may require any State agency that holds an
agreement with the institution to initiate action to suspend the institution's participation for false
or fraudulent claims in accordance with paragraph (c)(5)(ii) of this section (which deals with an
institution's suspension by a State agency for submission of false or fraudulent claims). In both
cases, FNS will provide the State agency the information necessary to support these actions and,
in the case of a false and fraudulent claim, will provide an individual to serve as the suspension
review official if requested by the State agency.
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(C) Successful corrective action. (1) If corrective action has been taken to fully and
permanently correct the serious deficiency(ies) within the allotted time and to FNS's satisfaction,
FNS will notify the institution's executive director and chairman of the board of directors, and the
responsible principals and responsible individuals, that it has temporarily defer its serious
deficiency determination; and

(2) If corrective action is complete for the institution but not for all of the responsible
principals and responsible individuals (or vice versa), FNS will continue with the actions (as set
forth in paragraph (c)(6)(ii)(D) of this section) against the remaining parties.

(3) If FNS initially determines that the institution's corrective action is complete, but later
determines that the serious deficiency(ies) has recurred, FNS will move immediately to issue a
notice of intent to terminate and disqualify the institution, in accordance with paragraph
(c)(6)(ii)(D) of this section.

(D) Proposed disqualification. If timely corrective action is not taken to fully and permanently
correct the serious deficiency(ies), FNS will notify the institution's executive director and
chairman of the board of directors, and the responsible principals and responsible individuals,
that FNS is proposing to disqualify them. The notice will also specify:

(1) That FNS is proposing to disqualify the institution and the responsible principals and
responsible individuals;

(2) The basis for the actions;

(3) That, if the institution seeks to voluntarily terminate its agreement after receiving the
notice of proposed disqualification, the institution and the responsible principals and responsible
individuals will be disqualified;

(4) The procedures for seeking an administrative review (in accordance with paragraph (k)
of this section) of the proposed disqualifications;

(5) That unless participation has been suspended, the institution may continue to participate
and receive Program reimbursement for eligible meals served and allowable administrative costs
incurred until its administrative review is completed; and

(6) That if the institution does not prevail in the administrative review, any State agency
holding an agreement with the institution will be required to terminate that agreement and the
institution is prohibited from seeking an administrative review of the termination of the
agreement by the State agency(ies).

(E) Disqualification. When the time for requesting an administrative review expires or when
the administrative review official upholds FNS's proposed disqualifications, FNS will notify the
institution's executive director and chairman of the board of directors, and the responsible
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principals and responsible individuals, that the institution and the responsible principal or
responsible individual have been disqualified.

(F) Program payments. If the State agency holds an agreement with an institution that FNS
has determined to be seriously deficient, the State agency must continue to pay any valid unpaid
claims for reimbursement for eligible meals served and allowable administrative expenses
incurred until the serious deficiency(ies) is corrected or the State agency terminates the
institution's agreement, including the period of any administrative review, unless participation
has been suspended.

(G) Required State agency action. (1) Disqualified institutions. If the State agency holds an
agreement with an institution that FNS determines to be seriously deficient and subsequently
disqualifies, the State agency must terminate the institution's agreement effective no later than
45 days after the date of the institution's disqualification by FNS. As noted in paragraph (k)(3)(iv)
of this section, the termination is not subject to administrative review. At the same time the
notice of termination is issued, the State agency must add the institution to the State agency list
and provide a copy of the notice to the appropriate FNSRO.

(2) Disqualified principals. If the State agency holds an agreement with an institution whose
principal FNS determines to be seriously deficient and subsequently disqualifies, the State agency
must determine the institution to be seriously deficient and initiate action to terminate and
disqualify the institution in accordance with the procedures in paragraph (c)(3) of this section.
The State agency must initiate these actions no later than 45 days after the date of the principal's
disqualification by FNS.

(7) National disqualified list—(i) Maintenance and availability of list. FNS will maintain the
National disqualified list and make it available to all State agencies and all sponsoring
organizations.

(i) Effect on institutions. No organization on the National disqualified list may participate in
the Program as an institution. As noted in paragraphs (b)(1)(xii) and (b)(2)(ii) of this section, the
State agency must must not approve the application of a new or renewing institution if the
institution is on the National disqualified list. In addition, as noted in paragraphs (c)(3)(i) and
(c)(8)(ii)(G)(1) of this section, the State agency must terminate the agreement of any participating
institution that is disqualified by another State agency or by FNS.

(iii) Effect on sponsored centers. No organization on the National disqualified list may
participate in the Program as a sponsored center. As noted in §226.16(b) and paragraphs
(b)(1)(xii) and (b)(2)(ii) of this section, a sponsoring organization is prohibited from submitting an
application on behalf of a sponsored facility (and a State agency is prohibited from approving
such an application) if the facility is on the National disqualified list.

(iv) Effect on individuals. No individual on the National disqualified list may serve as a
principal in any institution or facility or as a day care home provider.
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(A) Principal for an institution or a sponsored facility. As noted in paragraphs (b)(1)(xii) and
(b)(2)(ii) of this section, the State agency must must not approve the application of a new or
renewing institution if any of the institution's principals is on the National disqualified list. As
noted in paragraphs (c)(3)(ii)(B) and (c)(6)(ii)(G)(2) of this section, the State agency must declare
an institution seriously deficient and initiate action to terminate the institution's agreement and
disqualify the institution if the institution permits an individual who is on the National disqualified
list to serve in a principal capacity for the institution or one of its facilities.

(B) Principal for a sponsored facility. As noted in §226.16(b) and paragraphs (b)(1)(xii) and
(b)(2)(ii) of this section, a sponsoring organization is prohibited from submitting an application
on behalf of a sponsored facility (or a State agency from approving such an application) if any of
the facility's principals are on the National disqualified list.

(C) Serving as a day care home. As noted in §226.16(b) and paragraphs (b)(1)(xii) and
(b)(2)(ii) of this section, a sponsoring organization is prohibited from submitting an application
on behalf of a sponsored facility (and a State agency is prohibited from approving such an
application) if the facility is on the National disqualified list.

(v) Removal of institutions, principals, and individuals from the list. Once included on the
National disqualified list, an institution and responsible principals and responsible individuals
remain on the list until such time as FNS, in consultation with the appropriate State agency,
determines that the serious deficiency(ies) that led to their placement on the list has(ve) been
corrected, or until seven years have elapsed since they were disqualified from participation.
However, if the institution, principal or individual has failed to repay debts owed under the
Program, they will remain on the list until the debt has been repaid.

(vi) Removal of day care homes from the list. Once included on the National disqualified list,
a day care home will remain on the list until such time as the State agency determines that the
serious deficiency(ies) that led to its placement on the list has(ve) been corrected, or until seven
years have elapsed since its agreement was terminated for cause. However, if the day care home
has failed to repay debts owed under the Program, it will remain on the list until the debt has
been repaid.

(8) State agency list—(i) Maintenance of the State agency list. The State agency must
maintain a State agency list (in the form of an actual paper or electronic list or retrievable paper
records). The list must be made available to FNS upon request, and must include the following
information:

(A) Institutions determined to be seriously deficient by the State agency, including the
names and mailing addresses of the institutions and the status of the institutions as they move
through the possible subsequent stages of corrective action, proposed termination, suspension,
agreement termination, and/or disqualification, as applicable;
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(B) Responsible principals and individuals who have been disqualified from participation by
the State agency, including their names, mailing addresses, and dates of birth; and

(C) Day care home providers whose agreements have been terminated for cause by a
sponsoring organization in the State, including their names, mailing addresses, and dates of birth.

(ii) Referral of disqualified day care homes to FNS. Within 10 days of receiving a notice of
termination and disqualification from a sponsoring organization, the State agency must provide
the appropriate FNSRO the name, mailing address, and date of birth of each day care home
provider whose agreement is terminated for cause on or after July 29, 2002.

(iii) Prior lists of disqualified day care homes. If on July 29, 2002 the State agency maintains
a list of day care homes that have been disqualified from participation, the State agency may
continue to prohibit participation by those day care homes. However, the State agency must
remove a day care home from its prior list no later than the time at which the State agency
determines that the serious deficiency(ies) that led to the day care home's placement on the list
has(ve) been corrected or July 29, 2009 (unless the day care home has failed to repay debts owed
under the Program). If the day care home has failed to repay its debt, the State agency may keep
the day care home on its prior list until the debt has been repaid.

(d) Licensing/approval for institutions or facilities providing child care. This section
prescribes State agency responsibilities to ensure that child care centers, at-risk afterschool care
centers, outside-school-hours care centers, and day care homes meet the licensing/approval
criteria set forth in this part. Emergency shelters are exempt from licensing/approval
requirements contained in this section but must meet the requirements of paragraph (d)(2) to
be eligible to participate in the Program. Independent centers shall submit such documentation
to the State agency on their own behalf.

(1) General. Each State agency must establish procedures to annually review information
submitted by institutions to ensure that all participating child care centers, at-risk afterschool
care centers, outside-school hours care centers, and day care homes:

(i) Are licensed or approved by Federal, State, or local authorities, provided that institutions
that are approved for Federal programs on the basis of State or local licensing are not eligible for
the Program if their licenses lapse or are terminated; or

(ii) Are complying with applicable procedures to renew licensing or approval in situations
where the State agency has no information that licensing or approval will be denied; or

(iii) Demonstrate compliance with applicable State or local child care standards to the State
agency, if licensing is not available; or

(iv) Demonstrate compliance with CACFP child care standards to the State agency, if
licensing or approval is not available; or
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(v) If Federal, State or local licensing or approval is not otherwise required, at-risk
afterschool care centers and outside-school-hours care centers must meet State or local health
and safety standards. When State or local health and safety standards have not been established,
State agencies are encouraged to work with appropriate State and local officials to create such
standards. Meeting these standards will remain a precondition for any afterschool center's
eligibility for CACFP nutrition benefits.

(2) Health and safety requirements for emergency shelters. To be eligible to participate in
the Program, emergency shelters must meet applicable State or local health and safety
standards.

(3) CACFP child care standards. When licensing or approval is not available, independent
child care centers, and sponsoring organizations on behalf of their child care centers or day care
homes, may elect to demonstrate compliance, annually, with the following CACFP child care
standards or other standards specified in paragraph (d)(4) of this section:

(i) Staff/child ratios. (A) Day care homes provide care for no more than 12 children at any
one time. One home caregiver is responsible for no more than 6 children ages 3 and above, or no
more than 5 children ages 0 and above. No more than 2 children under the age of 3 are in the
care of 1 caregiver. The home provider's own children who are in care and under the age of 14
are counted in the maximum ratios of caregivers to children.

(B) Child care centers do not fall below the following staff/child ratios:

(1) For children under 6 weeks of age - 1:1;

(2) For children ages 6 weeks up to 3 years - 1:4;

(3) For children ages 3 years up to 6 years - 1:6;

(4) For children ages 6 years up to 10 years - 1:15; and

(5) For children ages 10 and above - 1:20.

(ii) Nondiscrimination. Day care services are available without discrimination on the basis of
race, color, national origin, sex, age, or handicap.

(iii) Safety and sanitation. (A) A current health/sanitation permit or satisfactory report of an
inspection conducted by local authorities within the past 12 months shall be submitted.

(B) A current fire/building safety permit or satisfactory report of an inspection conducted by
local authorities within the past 12 months shall be submitted.

(C) Fire drills are held in accordance with local fire/building safety requirements.
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(iv) Suitability of facilities. (A) Ventilation, temperature, and lighting are adequate for
children's safety and comfort.

(B) Floors and walls are cleaned and maintained in a condition safe for children.

(C) Space and equipment, including rest arrangements for preschool age children, are
adequate for the number of age ranges of participating children.

(v) Social services. Independent centers, and sponsoring organizations in coordination with
their facilities, have procedures for referring families of children in care to appropriate local

health and social service agencies.

(vi) Health services. (A) Each child is observed daily for indications of difficulties in social
adjustment, illness, neglect, and abuse, and appropriate action is initiated.

(B) A procedure is established to ensure prompt notification of the parent or guardian in the
event of a child's illness or injury, and to ensure prompt medical treatment in case of emergency.

(C) Health records, including records of medical examinations and immunizations, are
maintained for each enrolled child. (Not applicable to day care homes.)

(D) At least one full-time staff member is currently qualified in first aid, including artificial
respiration techniques. (Not applicable to day care homes.)

(E) First aid supplies are available.
(F) Staff members undergo initial and periodic health assessments.

(vii) Staff training. The institution provides for orientation and ongoing training in child care
for all caregivers.

(viii) Parental involvement. Parents are afforded the opportunity to observe their children
in day care.

(ix) Self-evaluation. The institution has established a procedure for periodic self-evaluation
on the basis of CACFP child care standards.
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Questions

How do I file for an appeal?

First, read these instructions and the procedures outlined above completely and thoroughly.
Any failure to comply with these procedures may result in the loss of your appeal rights.

The written request for review shall be filed by the appellant not later than 15 calendar days from
the date the appellant received the notice of action from the State Agency. The written request
should be emailed to the Education Associate, Federal Funds & CSCRP at
Drew.Fioravanti@doe.k12.de.us. It is prudent to also send a follow-up request sent via certified
mail, return receipt requested, and addressed to:

Education Associate, Federal Funds & CSCRP
Finance Office

Delaware Department of Education

401 Federal Street

Dover, Delaware 19901

302-735-4047 (t)

IMPORTANT NOTE: The request must include the name, address, title, and signature of the
person requesting the appeal and should include telephone and fax numbers if available, a copy
of the letter from the State Agency in which the action being appealed is described; the date the
letter was received, a specific request for a face to face hearing if one is desired, (otherwise an
administrative review of the record will be conducted); and a statement of the relief being
requested. If your request is determined to be timely (within the 15 calendar day period), you
will receive acknowledgment of that fact from the Administrative Review Officer. If your request
is determined to be not timely filed, you will be notified that no review will be conducted, and
that the original determination has become final.

What are your rights?

You have aright to a review of the record upon which the determination was based with the right
to file written information, and a hearing which you and/or your attorney may attend in person.
However, if you wish to exercise the right to attend in person, you must so indicate in your letter
requesting the review or by default no hearing will be held and a review of the record will take
place based upon written submissions only.

If the information upon which the State Agency Office action was based was not included with
the notice of adverse action letter, you have a right to receive it for inspection before the
regulatory timetable is started. If you request a hearing you will be given at least 10 calendar
days advance written notice, sent by certified mail, return receipt requested, of the date, time
and place of the hearing.

If you have not requested a hearing, then from the date of receipt of the request for review or
the receipt of the information upon which the determination was based, whichever is later, you
will have up to 30 days to post mark your written reply and associated documentation.
Appellants are assured of a fair and impartial review or hearing before an independent official.
Determinations will be made within 60 days.
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You may be represented by legal counsel. A representative of the CACFP agency shall be allowed
but not required to attend the hearing to respond to the appellant's testimony and to answer
questions posed by the review official. In cases involving OIG Audits, a representative of the
appropriate OIG Audit Office shall also be allowed but not required to attend the hearing to
respond to the appellants testimony and to answer questions posed by the review official.

You also have the right to contact the Administrative Review Officer assigned to the case for any
guestions you may have. Please feel free to ask questions and seek clarification of issues as you
may require.

What are your responsibilities?

By virtue of your successful application for and receipt of financial benefits from the program you
have demonstrated sufficient familiarity with the program regulations and agreed to be bound
by those regulations. The determination by the Administrative Review Officer is the final
administrative determination to be afforded to you. As such, you should put forward your best
efforts to present compelling arguments supported by evidence, comprehensive and extensive
documentation, and regulatory citations which support your contentions.

This is your opportunity to demonstrate how the State Agency made an error in the
interpretation or application of program law or regulations or with facts that formed the basis
for their conclusions. In these reviews, the burden of proof rests upon you, the appellant, to
disprove the government charges. In proving your contentions and supporting your argument,
there is nothing that can substitute for good quality, accurate, extensive, authentic
documentation. Often documentation takes the form of copies of the original forms and
documents examined by the auditor or by the program specialist and upon which they have
based their findings. You may find it helpful to highlight specific areas or provide explanatory
notes to accompany the documentation.

Most sanctions do not involve emergency life or death issues or serious immediate hazards to
the health and well-being of program benefit recipients. Most sanctions are not precipitated by
clearly fraudulent or even criminal activities. Most involve serious inadequacies in meeting
program requirements regarding meal pattern compliance, recordkeeping, attendance
irregularities, eligibility record inadequacies and similar instances of documentation and
recordkeeping failures. Unfortunately, the very documentation that the auditor or program
specialist has been identified as inadequate or missing is generally the documentation you will
need to provide in order to rebut the findings against you. Please remember, a hearing, with
only oral exchanges, is not a sufficient substitute for adequate documentation.

Determination by the Administrative Review Officer:
Within 60 calendar days, the Administrative Review Officer will make a written determination
based upon:
e Written information submitted by the DE CACFP. Written information submitted by the
Institution in support of it position,

e Such additional written information as may be obtained by the Administrative Review
Officer from any other person or persons having relevant and pertinent information, and,

e Information presented orally at a hearing and supported with subsequent documentation
as directed by the Administrative Review Officer.
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This determination is the Department's final decision on the matter. It is not subject to further
administrative review or reconsideration. The determination will be sent via certified mail -
return receipt requested and will take effect immediately upon receipt by the appellant
institution or its representative.

If you have any questions, or need clarification of any issue, please feel free to contact the
Administrative Review Officer who is assigned to the case.

USDA Nondiscrimination Statement

In accordance with federal civil rights law and U.S. Department of Agriculture (USDA) civil rights
regulations and policies, this institution is prohibited from discriminating on the basis of race,
color, national origin, sex (including gender identity and sexual orientation), disability, age, or
reprisal or retaliation for prior civil rights activity.

Program information may be made available in languages other than English. Persons with
disabilities who require alternative means of communication to obtain program information
(e.g., Braille, large print, audiotape, American Sign Language), should contact the responsible
state or local agency that administers the program or USDA’s TARGET Center at (202) 720-2600
(voice and TTY) or contact USDA through the Federal Relay Service at (800) 877-8339.

To file a program discrimination complaint, a Complainant should complete a Form AD-3027,
USDA Program Discrimination Complaint Form which can be obtained online

at: https://www.usda.gov/sites/default/files/documents/ad-3027.pdf, from any USDA office, by
calling (866) 632-9992, or by writing a letter addressed to USDA. The letter must contain the
complainant’s name, address, telephone number, and a written description of the alleged
discriminatory action in sufficient detail to inform the Assistant Secretary for Civil Rights (ASCR)
about the nature and date of an alleged civil rights violation. The completed AD-3027 form or
letter must be submitted to USDA by:

1. mail:
U.S. Department of Agriculture
Office of the Assistant Secretary for Civil Rights
1400 Independence Avenue, SW
Washington, D.C. 20250-9410; or

2. fax:
(833) 256-1665 or (202) 690-7442; or
3. email:

Program.Intake@usda.gov

This institution is an equal opportunity provider.
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